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CHASE NEWS PHOTS, WASHINGTON 
Olin E. Watts, Chairman of the Florida Board of Law Examiners, and Eugene 
Glenn of California, Chairman of The National Conference of Bar Examiners, see 
eye to eye at the meeting in Washington, D. C. 
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Our Annual Meeting 


Twenty-seven bar examiners and law school deans from twenty 
states participated in the program and presented much food for thought 
to those attending the annual meeting of The National Conference of 
Bar Examiners in Washington on September 18, 19 and 20. The panel 
discussions and speakers were as follows: 


What Are the Best Sources for Bar Examination Questions? 
Thomas Cooch of Delaware, Herbert G. Nilles of North 
Dakota, and George H. Turner of Nebraska 

Should Bar Examination Questions Cut Across Course Lines so 

as to Include Two or More Subjects in Each Question? 

John T. DeGraff of New York, Thomas M. Scanlon of 
Indiana, Harry Nadell of New Jersey, and John T. Wig- 
ginton of Florida 

What Should Be Done for the Applicant Who Fails a Bar Examina- 

tion and Wants to Know Why He Failed? 

John E. Richardson of Kentucky, Goscoe O. Farley of 
California, Mark E. Lefever of Pennsylvania, and Kings- 
land Van Winkle of North Carolina 

What is the Bar Examination Intended to Test? 

Edwin W. Taylor of California and Lon L. Fuller of the 
Law School of Harvard University 

Should Bar Examinations Include Optional Questions? 

Wesley A. Sturges of the Yale Law School, George A. 
Healey of Nebraska, and James E. Brenner of Stanford 
University Law School 

How Should the Passing Mark on the Bar Examination Be De- 

termined? 

Lofton L. Tatum of Oregon, Bert M. Goldwater of Nevada, 
and Warren F. Cressy of Connecticut 

How to Prepare a Good Bar Examination Question. 

John W. Perkins of New Hampshire, Parsons Newman of 
Maryland, Don Hise of Iowa, and William L. Dickson of 
Oregon 

What Subjects Should Be Included in the Bar Examinations? 
Walter C. Clephane of the District of Columbia, Lawrence 
N. Park of New Jersey, Stuart B. Campbell of Virginia, 
and George Neff Stevens of Western Reserve University 
School of Law 
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The proceedings of the first and last of these panel discussions are 
printed in this issue and the others will appear in future numbers of 
The Bar Examiner. 


In his closing remarks of the first panel discussion (page 309), 
George H. Turner of Nebraska proposed that The National Conference 
of Bar Examiners serve as a clearing-house and make available at 
actual cost to the various state boards expertly prepared bar examina- 
tion questions and their analyses. It was his suggestion that ten 
or fifteen questions with their analyses might be appropriate, and 
Philip Neville of Minnesota moved that a committee be appointed to 
study the modus operandi and its cost and to report at the next meet- 
ing. This motion was carried. 


On Tuesday morning Eugene Glenn of California, Chairman of the 
Conference, reported on efforts during the past year toward a national 
or regional bar examination and presented concrete criticism and con- 
structive suggestions regarding the inspection and policing of those 
law schools approved by the Section of Legal Education of the Ameri- 
can Bar Association. His “Report of the Chairman” appears on pages 
280-288. 


Justices of the supreme courts of thirty-four states were guests of 
the Conference at the luncheon Tuesday, and A. L. Fleming, K.C., of 
Toronto, Chairman of the Section of the Canadian Bar Association on 
Legal Education and Training, delighted and interested those present 
with his ideas on “The Unprescribed Education of a Lawyer” (pages 
270-279). 


The get-together at the Army Navy Club, after the first session 
Monday afternoon, was the feature of this year’s meeting and gave the 
bar examiners and their ladies an opportunity to place the emphasis 
on sociability with their colleagues from other states. The purpose was 
to have a good time and that purpose was accomplished. 


At the final session of the program, on Wednesday morning, War- 
ren F. Cressy of Connecticut, Gilbert L. Hall of the District of Colum- 
bia and Bert M. Goldwater of Nevada were appointed members of the 
Nominating Committee, and their recommendations were unanimously 
adopted. Eugene Glenn of San Diego, California, was re-elected Chair- 
man of the Conference for the coming year, John T. DeGraff of Albany, 
New York, is Chairman-Elect, and Philip Neville of Minneapolis, Min- 
nesota, is Secretary. New members of the Executive Committee who 
will serve three-year terms are: Thomas M. Scanlon of Indiana, 
Thomas H. Adams of Michigan, Lofton L. Tatum of Oregon, and Ralph 
W. Yarborough of Texas. 
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CHASE NEWS PHOTO, WASHINGTON 


Four Law School Deans talk it over: Shelden D. Elliott of the Univer- 
sity of Southern California, Benjamin F. Boyer of Temple University, 
O. S. Colclough of George Washington University, and Henry B. 
Witham of the University of Tennessee. 
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CHASE NEWS PHOTO, WASHINGTON 


Bar Examiners Norton Barber of Vermont, L. C. White of New Mexico 
and Lawrence N. Park of New Jersey meet for the first time 
in Washington, D. C. 
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The Unprescribed Education 
of a Lawyer 


By A. L. Fiemrine, K.C.,* 


Member of the Senate of the University of Toronto and of the Senate 
Committee on Legal Studies, and Chairman of the Section on Legal 
Education and Training of the Canadian Bar Association 


Mr. Chairman and Ladies and Gentlemen: Thank you very much 
for the kind things you have said. I would like to thank you, too, 
for the hospitality which is being shown by the American Bar Associa- 
tion to the Canadian Bar Association, and to say that we appreciate 
very much the nice compliment you have paid in asking one of our 
number to address you here today. 


I propose to approach this matter of the education of a lawyer 
from the viewpoint of our own experience, yours and mine. We are 
into everything. We are in the courts as advocates, trying to put 
people into gaol and to keep them out; presenting opposing views as 
to the proper interpretation of a contract, will, statute, or news article; 
or arguing that entirely different legal results flow from the facts 
in evidence in a negligence case. 


We are engaged in drawing agreements for small businesses; and 
we are putting through small property transactions, where our effort 
is to maintain harmony and mutual respect between friends who bowl 
and golf together, and sit side by side in church. 


We are drawing the wills of old ladies, who have nothing to dis- 
pose of but some cups and saucers, a rocking chair, and a small bank 
account; and we are also assuming the responsibility (no greater, per- 
haps, than those others) of preparing a settlement in respect to the 
property of a millionaire, or guiding the proceedings incident to wind- 
ing up a bank. 

We are consulted by people who wish or do not wish to offer 
hostages to fortune, and we are concerned with the little hostages 
themselves. 





* Address before the joint luncheon of The National Conference of Bar Examin- 
ers and the Section of Legal Education, September 19, 1950, in Washington, D. C. 
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We are in the skies, on the rights of airlines; and into the depths 
of the earth, on the interference of some mining operations with a 
water table. 

We are called upon to translate pain and suffering and broken 
promises into decimal currency; to draw the claims for a patent; to 
protect a trade-mark; to take part in collective bargaining between 
employers and employees; and to formulate and advise upon compli- 
cated systems of taxation and pension schemes. 

Early in the First World War, your Assistant Solicitor General, 
James Beck, drew an indictment of Germany before the bar of public 
opinion in your country. At the end of the last world war, American 
lawyers and their allies found a way to set up a court where none had 
existed, and to have recognized as law before it certain great prin- 
ciples of human conduct, and there to convict and punish the chief 
aggressors. 

Lawyers are sought out as school trustees, municipal councilors, 
senators, congressmen, and members of Parliament. They are on the 
directorates of most of the largest corporations; they have been base- 
ball commissioners, and they are presidents of universities. Their 
importance in public life is the envy and the dismay of the members 
of the other professions. 

They are called upon, in the course of practice, to know something 
of engineering, of chemistry, of architecture, of agriculture, of business 
management, of actuarial science, of public finance, of geology, of 
medicine, of politics. They are toiling in small, bare offices and in 
elegant suites; advocating, judging and legislating, and pushing, pull- 
ing, fighting, and reconciling men from conception to the gate of eter- 
nity. 

What concerns us here are the things which are done or should 
be done willfully to enable a lawyer to discharge his undertakings 
well. We are leaving to others the discussion of what is prescribed 
by way of education before the mark of official approval is granted. 
Mr. Jamieson will have something to say about that this afternoon, 
from the Canadian point of view. 

We turn from what is taught in the law schools or, indeed, what 
may be acquired from some prescribed term of service in a law office 
_ before call to the bar, to the unprescribed education of a lawyer. 

Professor Leach, of Harvard, has listed the general qualities which 
law school training should produce and, if anything more is needed 
to commend their acceptance to your American lawyers, may I mod- 
estly say that his list has been adopted without amendment by Dean 
Wright of Toronto. It is as follows: 
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Fact consciousness, comprehensiveness, foresight, lingual sophis- 
tication, precision and persuasiveness of speech, and self discipline in 
habits of thoroughness. 


The content of that list is the best evidence that a lawyer’s whole 
education does not come from and cannot be left to the law school 
plus, perhaps, some prescribed term of service before his call, in a 
law office. From whence, then, comes the rest of his education, and 
what can be done about it? 


I have suggested that, for all useful purposes, the discussion of 
the education of a lawyer may be confined to those things which are 
willfully directed to it. There are two wills to consider, his own and 
the will of those trying to educate him. We are, of course, only con- 
cerned with the impingement of these wills upon his education after 
the law has been chosen as his field. It may have been selected by 
his folks, in which event his education as a lawyer may begin before 
he knows it or, at least, before he himself has accepted the law as his 
career. The participation of his own will enters when the spark has 
been kindled in his soul. 

What standard, then, prescribed and unprescribed combined? 

I think I am speaking to men who know that the practice of law, 
with its confidences, its responsibilities, its frustrations, its favors, and 
its freedom, offers more by way of a career than any other. 

If it has the most to offer, then the lawyer must be the most skill- 
ful, the best informed, and the best educated of all the professions. 
That is a measure to be applied over a lifetime, and a lawyer should 
keep it constantly in mind. As his qualifications rise, so will he be 
called upon by his fellows; so will his happiness be. 

The education of a lawyer cannot, therefore, commence too soon; 
and, with the theologian now accepting the doctrine that the creation 
is still going cn, there can be no one, surely, who will say that the 
lawyer’s education may end when he is called to the bar. If it is 
really the matter of a lifetime, then it follows that much of it must 
spring from his own will. 

There has not been enough emphasis placed on this matter of self 
education. The young man who decides to follow the law should 
begin educating himself for it at once. The process is an exercise in 
self discipline; it makes for habits of thoroughness. It is something. no 
lawyer dare abandon, so long as he desires to be recognized as a law- 
yer. The preparation for examinations while in school and college 
makes it easy for the young man to carry forward the industry and 
love for study which count for so much. 
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Some young men choose the law because they find that people 
will listen to them when they talk, and applaud them for what they 
say. Others decide upon that career because they have an insatiable 
curiosity, or enjoy untangling things, and see in the law a lifetime 
field of opportunity. The responsibility for beginning the education 
of the young man, whose choice of the law is largely a development 
of his own experience, lies with himself. 

Many young men are inspired to enter the law by admiration for 
some lawyer they know. The biographer of Justice Brandeis says it 
was largely the admiration for a brilliant uncle, a lawyer, a man of 
uncompromising integrity, which led young Louis to study law. 

I venture to say that not a few within the sound of my voice are 
unconsciously inspiring young men to enter our profession. They 
think you are great men; they think you are the heroes; they see you 
as knights in shining armor. What, then, of your example in edu- 
cating these future lawyers? 

Other young men are eased into the profession by the conscious 
design of their elders. The responsibility for beginning their educa- 
tion lies with these elders. It is difficult to conceive of any lawyer 
who would not like to have a son or, indeed, a daughter follow his 
profession. Look about you and note how many lawyers are sons of 
lawyers, and that not a few are direct descendants of a long line of 
lawyers. 

The responsibility for beginning the education of a son or daugh- 
ter of a lawyer, who may enter law, rests with the parent. Such a 
parent has unique responsibilities, and such a child marvelous advan- 
tages. The start is earlier, the uncertainty of the future not so dis- 
turbing, and the opportunity for specialization greater, and there is 
that powerfully educative responsibility of keeping the family escutch- 
eon clean. 

If those with such family backgrounds inherit such great advan- 
tages, it seems to me it is the duty of us all to seek out those entering 
law who have neither money nor family nor influential friends, and 
help them. If any lawyer finds a young man with his heart set on the 
law, I hold it his duty to encourage and help him, to educate him for 
it to the point where he is shown to be unworthy, incapable, or until 
_he is one of us. 

Overcrowd the profession? I have never heard anyone, even 
during the depression, make out any case on the existence or prospect 
of such a thing, in Canada at least. 

It is not to be expected that those who may direct some particular 
young person into the law will always find he will stay with it. I read 
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from the record left by a young man who was articled in November 
1821 to a firm of solicitors in Frederick’s Place, London, England. He 
wrote: 

“My father had a great friend, the head of the most emi- 
nent solicitor’s firm in the city, except Freshfields, of whom they 
were honored rivals. He was very rich—the firm of five partners 
divided, though in unequal portions, £15,000 per annum—a man of 
considerable taste, with a fine library and collection of art, and one 
daughter, by no means without charm, either personally or intellec- 
tually. This gentleman wished that I should enter into his profes- 
sion and, in due course, his firm, and the parents wished and meant 
something else, also in due course. My father was very warm about 
this business, the only time in his life in which he exerted authority, 
always, however, exerted with affection. I had some scruples, for 
even then I dreamed of Parliament. 


“My business was to be the private secretary of the busiest 
partner of our friend. He dictated to me, every day, his correspond- 
ence, which was as extensive as a minister’s; and, when the clients 
arrived, I did not leave the room, but remained, not only to learn 
my business, but to become acquainted with my future clients. 
They were, in general, men of great importance: bank directors, 
East India directors, merchants, bankers. Often, extraordinary 
scenes when firms in the highest credit came to announce and pre- 
pare for their impending suspension; questions, too, where great 
amounts were at stake; the formation, too, of companies. 


“Unfortunately, if indeed I ought to use the word, the rest 
of my life was not in harmony with this practice and business. I 
passed my evenings at home alone, and always in deep study. This 
developed, at last, different feelings and views to those I had will- 
ingly, but too quickly, adopted when I was little more than seven- 
teen. I became pensive and restless. Nothing would satisfy me 
but travel. I was unmanageable. 


“Let me say one word about the lady. She said to me one 
day, before I had shown any indication of my waywardness, ‘You 
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have too much genius for Frederick’s Place; it will never do’. 


And it didn’t! Within three years, in spite of the fact that one of 
the firm appraised him as being most assiduous in his attention to 
business, and showing great ability in the transaction of it, Disraeli 
(for it was Disraeli) was lost to the law. 


I think most of us will agree that a lawyer is the better for some 
knowledge beyond the secondary school curriculum, of English rhet- 
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oric and composition, English literature, history, political science, eco- 
nomics, sociology, psychology, and mathematics. 


I think we will also agree that he will benefit more from his pre- 
scribed law school work if he can obtain a substantial amount of that 
cther education before he enters the law school. If some standing 
in it is necessary before he enters the law school, it is part of his pre- 
scribed education, and the requirements may be in terms of years at 
a university. 


There is also no doubt that a university should be the best equipped 
for teaching such things, and it therefore follows that we should 
encourage every young man who contemplates entering the law to go 
to the university for some pre-law school education, if he possibly 
can. 


There are very few, indeed, in these days of scholarships and bur- 
saries and universities dotting the more populous districts at every 
fifty miles or less, who want a university education, who cannot obtain 
it. 

For those who may be moving up to their prescribed law courses 
without university education in the subjects mentioned, we, as prac- 
ticing lawyers, should make it our duty to point out to such young 
men the desirability of such knowledge, and to encourage them to 
seek it, even if it must be by way of their own untutored reading. 
They will find the need of it later, and, if they cannot obtain it before 
they take their prescribed legal education, they should be encour- 
aged to seek it afterward. 


That brings us to the continuing education of the lawyer, the 
unprescribed education to which he is exposed or to which he may 
expose himself after his call to the bar. 


The American Bar Association’s Section on Legal Education is, 
we understand, cooperating with the American Law Institute in pro- 
viding brochures on various subjects, such as taxation, the drafting 
of partnership agreements, and estate planning. In New York and 
California and, no doubt, elsewhere, refresher courses are provided; 
and, in Canada, we have done something along those lines. This is all 
to the good, and our Sections should encourage it, but we note that 
the content is all legal in its narrowest sense. 


Might our Sections not undertake to formulate some recommenda- 
tions respecting the reading of the young lawyer, following his call 
to the bar, with particular concern for any who may not have had the 
advantage of good university training? 


275 














Some of you may recall the words of the lawyer in Sir Walter 
Scott’s Guy Mannering: 


“A lawyer without history or literature is a mechanic, a mere 
working mason; if he possesses some knowledge of these, he may 
venture to call himself an architect.” 


Reading, outside the law itself, can only be neglected at great 
peril to ourselves. We must often turn to the record of noble achieve- 
ment and high aspiration found in literature for what Whitehead calls 
the habitual vision of greatness. That, says a former dean of the Yale 
Law School, is what will supply us with the direction and the motive 
power we need. 


We can turn to literature for other things. Is there any lawyer 
who does not know where to find something of comfort or rebuke 
among the classics, touching his day’s work? 


Take the lawyer who has managed to do one-third of it, and finds 
that only one-half of what remains has managed to do itself. He has 
forgotten, for the moment, that those concerned with the remaining 
third are perhaps living in confusion, uncertainty, and disappoint- 
ment. 


Let him take up and read that memorable first chapter of Dickens’ 
Bleak House, in which Charles Dickens introduced his readers to 
Jarndyce vs. Jarndyce. It reads something like this; I have cut it 
down: 

“London, Michaelmas Term lately over, and the Lord High 
Chancellor sitting in Lincoln’s Inn Hall. Implacable November 
weather. As much mud in the streets as if the waters had but 
newly retired from the face of the earth. Smoke lowering down 
from chimney pots, making a soft black drizzle, with flakes of soot 
in it as big as full-grown snowflakes, gone into mourning, we might 
imagine, for the death of the sun. Dogs, undistinguishable in mire. 
Horses, scarcely better; splashed to their very blinkers. Foot pas- 
sengers, jostling one another’s umbrellas in a general infection of 
bad temper, and losing their foothold at street corners, where 
thousands of other foot passengers have been slipping and sliding 
since the day broke (if this day ever broke), adding new deposits 
to the crust upon crust of mud, sticking, at those points, tenaciously 
to the pavement, and accumulating at compound interest. 


“Fog everywhere. Fog up the river, where it flows among 
green aits and meadows; fog down the river, where it rolls defiled 
among the tiers of shipping and the waterside pollutions of a great 
(and dirty) city. Fog in the Essex marshes, fog in the Kentish 
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heights. Fog creeping into the cabooses of collier brigs; fog lying 
out on the yards, and hovering in the rigging of great ships; fog 
dropping on the gunwales of barges and small boats. Fog in the 
eyes and throats of the ancient Greenwich pensioners, wheezing 
by the fireside of their wards; fog in the stem and bow] of the after- 
noon pipe of the wrathful skipper, down in his close cabin; fog 
cruelly pinching the toes and fingers of his shivering little appren- 
tice boy on deck. Chance people on the bridges peeking over the 
parapets into a nether sky of fog, with fog all around them, as if 
they were up in a balloon and hanging in the misty clouds. 

“The raw afternoon is rawest, and the dense fog is densest, 
and the muddy streets are muddiest near that leaden-headed old 
obstruction, appropriate ornament for the threshold of a lead-headed 
old corporation, Temple Bar. And hard by Temple Bar is Lincoln’s 
Inn Hall; at the very heart of the fog, sits the Lord High Chancellor 
in his High Court of Chancery. 

“Never can there come fog too thick; never can there come 
mud and mire too deep to consort with the groping and floundering 
condition which this High Court of Chancery, most pestilent of 
hoary sinners, holds this day, in the sight of heaven and earth. 

“The Lord High Chancellor sits in his court, outwardly direct- 
ing his contemplation to the lantern in the roof, where he can see 
nothing but fog, while a score or more of barristers and solicitors 
are mistily engaged in one of the 10,000 stages of an endless cause, 
tripping one another up on slippery precedents, and groping knee- 
deep in technicalities.” 

No lawyer who is behind with his work, who reads that chapter, 
can fail to consider whether he may not be creating just such an im- 
pression in the public mind. 

But, much as we owe to them, all of our education does not come 
- from books, whether they be the Corpus Juris or those on the five- 
foot or even the 500-foot book shelf. We are educated by experience. 

All young lawyers would like their elders to tell them how they 
are to advance themselves in their profession. They will not be sat- 
isfied entirely with generalizations, however sound or profound. They 
desire something they can recognize as touching their own personal 
_problems, and they will only confide their ambitions to the older 
lawyers who are their relatives, friends, or business associates. It is 
surely the duty of these elders to invite and to give that counsel. 

Even though there be none of the relationships I have mentioned, 
and nothing but the participation of the older and the younger in some 
transaction on behalf of opposing clients, the senior, if he be also the 
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superior in knowledge and skill and wisdom, may discharge, without 
sacrificing the interests of his client or forcing this solicitude on the 
younger man, the responsibility resting on him as a teacher. The 
older lawyer must always be the one who can best interpret to the 
younger the education which comes from his mistakes, his disappoint- 
ments, and his successes. 


Take, for example, the matter of manners. The majority of clients 
choose and retain a lawyer because of his personality, and it is man- 
ners, largely, that make the man. Many are first attracted to a law- 
yer by his conduct when opposing them, or by his treatment of them 
as witnesses for or against his client. To be smooth, in the best 
sense of that word (not slick) requires a wide understanding of the 
little niceties which are appropriate to many different classes of 
society. 

Someone has said that good manners come naturally to the man 
who desires to be kind to his fellows, but you must agree that not a 
few with an earnest desire have difficulty in expressing it in their 
conduct. There are many, even of those who come from the best 
environment, who will be the better for some help in such things. 
There are matters of personal conduct in court and in the office, 
which most of us must admit were learned by hard and sometimes 
bitter experience. 


The most biting of all that type of unprescribed education is what 
is sometimes given from the bench. That is the the last place from 
which a young lawyer would wish it to come by precept or, shall we 
say, direct application in public. It is much better that such training 
should come from his friends and his seniors at the bar, in timely 
and tactful advice. 


What a young man, entering upon a career in law, needs to be 
taught in such personal matters will vary with his disposition. Per- 
haps he may benefit by being encouraged to read Elbert Hubbard’s 
A Message to Garcia. You know the story of Rowan, how, when 
the war broke out between Spain and the United States, it was very 
necessary to communicate quickly with the leader of the insurgents. 
Garcia was somewhere in the mountain fortresses of Cuba; no one 
knew where. No mail or telegraph message could reach him. The 
President must secure his cooperation quickly. What to do! Someone 
said to the President, “There is a fellow by the name of Rowan who 
will find Garcia for you, if anybody can.” The President gave the 
message to Rowan. He did not ask any questions; he found Garcia 
and delivered the letter. He, according to Hubbard, this man who 
did his work, was the real hero of the war. 
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I know a lawyer who introduced the law students in his office 
to their profession by handing them a copy of that essay. Hubbard 
said it was not book learning which young men need, but a stiffening 
of the vertebrae, which will cause them to be loyal to a trust, to act 
promptly, concentrate their energies, do the thing, carry a message 
to Garcia. 

If there are any of you who know a period in history when youth 
lacked backbone, I would like to hear of it. If some of those students 
who were handed Elbert Hubbard’s preachment had been furnished 
with a copy of Emily Post, they would probably have received some- 
thing more useful. Just how we are going to introduce a treatise on 
manners to a lad who has flown a fighter plane is our problem. 

My effort has been to arouse some of those who should provide 
the unprescribed education of a lawyer to the same high sense of 
responsibility as exists among our law teachers, some of whom I see 
here today. 

Both here and in Canada, those teachers meet and exchange 
ideas; they publish that excellent quarterly, the Journal of Legal 
Education. They compare their experience in teaching law with that 
of the teachers of the other professions; they meet and discuss their 
objectives, as witness the conference on Education for Professional 
Responsibility, in April 1948, at Buck Hill Falls, and the Symposium 
on Legal Education, at the University of British Columbia last fall. 

The records of their conferences and the pages of their journals 
testify to their alertness and, from their comparatively small group, 
appointments are being made to the bench and to the presidencies of 
universities. 

It is my opinion that the practicing members of the legal profession 
do not possess a high enough sense of the obligation to pass to younger 
men professional skill and knowledge. Certain it is that our brothers 
‘in the medical profession are in advance of us in that respect. We 
must do more about it than we have been doing, and it is for our 
respective Sections on legal education and training to inspire a 
beginning. 


A News Item Copyrighted by Chicago Tribune 


Orrawa, Onrt., Oct. 26.—Canada has fewer practicing lawyers than 
at any time in the last fifty years in relation to the country’s population, 
the Canadian Bar Association said. There are 8,059 judges and practic- 
ing lawyers, or one for every 1,681 Canadians. The ratio of lawyers to 
population in the United States is one to 862. 
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Report of the Chairman of The National 
Conference of Bar Examiners 


By Evucenre Guenn of California 


I am departing from past custom, both as to the time and nature 
of my report as Chairman of The National Conference of Bar Ex- 
aminers in view of the fact that the matters which I have elected to 
cover in the report are of a nature that concern the Section on Legal 
Education and Admissions to the Bar equally as much as the National 
Conference. 

Standard Bar Examination 

I shall report briefly on the standard bar examination insofar as 
the efforts of the National Conference are concerned during the past 
year. At the St. Louis meeting Mr. Herbert W. Clark discussed the 
matter at the joint luncheon. The enthusiasm with which his speech 
was received indicated that a standard bar examination was not only 
a desirable improvement but that it would be instituted at a very 
early date. Following the meeting, inquiry from the various persons 
present indicated that they were rather uniform in their belief that 
there should be a standard bar procedure instituted immediately but 
it soon became evident that no jurisdiction was willing to join in the 
program at the outset. 

It then became apparent that it would be extremely difficult to 
launch such a standard bar procedure in view of the reluctance 
of many jurisdictions, especially the larger ones, to become pioneers. 
This brought about the realization that it would be most helpful if 
some substitute plan could be tried at the outset to prove the prac- 
ticability and feasibility of a standard bar examination. Out of this 
was born the idea of a standard bar examination on a regional basis. 
Briefly, the idea contemplated that the California bar examination 
would be given in one or more neighboring western states, and that 
the California readers would be utilized to read and mark the papers. 
It was felt that one or more neighboring states could be readily 
taken care of, in that it would only involve another two hundred 
papers. This idea met with an immediate and overwhelming re- 
sponse from various bar examiners and from numerous law school 
deans. Before we left St. Louis various Oregon bar examiners and 
representatives of the Supreme Court of that state had approved 
the idea and it was the thought of all concerned that it could be 
tried out in October of 1950. 
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It is inconceivable just how naive the proponents of this plan 
were. Lawyers who are competent to advise clients should have been 
able to foresee the difficulties that lay ahead. In the first instance, 
it proved impossible to sell the plan to the California State Bar 
Board of Governors and we were only able to receive the barest 
majority in favor of an authorization to investigate the plan so long 
as no expense was involved. 


The objections raised by lawyers to the institution of a regional 
examination were many, of which I shall detail but a few. 


1. They immediately wanted to know what benefit would inure 
to California, 


2. The doctrine of “states rights” in some way was injected into 
the argument, 


3. There was a fear expressed of having to admit the applicants 
of other states who had passed the examination, and 


4. It was most strenuously urged that California was forcing 
itself upon its neighbors who had not asked for any as- 
sistance. 


At this stage of the procedure a written opinion was submitted 
by the attorney for the State Bar of California, holding that the giv- 
ing of a standard bar examination along the lines indicated would 
be illegal. I am not much worried about that opinion if a demand for 
such an examintion existed. 


In order to find out if the bars of other states, as distinguished 
from the bar examiners, were interested, arrangements were made to 
have the matter placed on the program of the spring meeting of the 
Interstate Bar Council, which is an association of the bars of eleven 
western states. Under the sympathetic guidance of Harry C. Mc- 
Clain, the President of the Council, the matter was scheduled as 
- the concluding talk at the dinner meeting. The idea of a regional 
bar examination seemed to be well enough received and only two 
objections were registered, one being voiced by an eminent chief 
justice who took the position that any bar examination should take 
into account a student’s law school record. An attempt was made 
to explain that a good examination would do just this thing. The 
second objection, by an eminent lawyer, consisted of a claim that 
practicing lawyers can prepare better questions than law school 
teachers. He was assured that if such proved to be the case, ques- 
tions would be secured from that source. 


The Oregon representative at this meeting failed to express 
any of the enthusiasm previously expressed by the bar examiners 
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and members of the Supreme Court of that state. Certain of the 
Washington delegates seemed enthusiastically in favor of giving the 
plan an immediate trial. Since this meeting in April, nothing has 
happened so far as the bar associations involved are concerned. No 
one has taken any steps to request the California bar to give any con- 
sideration to the instituting of a regional examination. 


It is apparent that a tremendous job must be done to sell the 
idea of a standard bar. The average lawyer who is interested in bar 
association activities knows little or cares little about admission 
problems and examination procedures. 


Herbert W. Clark has continued his efforts toward trying to 
solve the matter of financing the implementation of the plan. Dean 
L. Dale Coffman delivered an excellent paper on the subject at a 
western law school meeting, which talk has been reprinted in the 
American Bar Association Journal and The Bar Examiner.! 


An article in a recent issue of a law fraternity magazine en- 
deavored to approach the subject from the point of view of the 
students, with a view of arousing interest in law students who, 
next to the public and the bar, would be most benefited. Perhaps 
the cooperation and active support of the junior bar associations 
should be sought with the view of first educating the younger lawyers. 
It will be a difficult task to educate the older ones. 


We have up to now overlooked the fact of the existence of con- 
siderable active opposition to a standard bar examination and the 
fact of the existence of a tremendous amount of indifference or passive 
opposition. We have assumed that because the standard bar exami- 
nation is good and that it will be a great improvement in existing pro- 
cedures in the vast majority of jurisdictions, lawyers and judges will 
automatically favor an opportunity to institute the program. Our 
thinking must be revised. A new approach must be sought, a tre- 
mendous job of education must be done at a state and local level. 
I am still convinced that we shall in time have a standard bar ex- 
amination with a respectable number of representative jurisdictions 
participating, but after the bumps and bruises I received this past 
year from my feeble efforts to blaze the trail of implementation 
through the medium of a trial on a regional basis, I am beginning 
to wonder if a standard bar examination will be instituted in our 
lifetime. 


I am hopeful that at these meetings some ideas can be advanced 
and formulated to enable progress to be made. I think we must pause 


1 Issue for September 1950, page 221. 
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and reflect on a program to be followed to bring about a demand 
from the bars for a standard bar examination. Unless that is done 
I fear that it can never be instituted, no matter how well the program 
is mapped out and no matter how well its launching is financed. 
The test will be the willingness of the various jurisdictions to cooperate. 
At the moment I regret to prophesy that the willingness is quite 
lacking. 
American Bar Association Standards 


As a bar examiner I feel it proper to call to the attention of 
the Section and Council on Legal Education some observations as 
to the working of the present method of approval of law schools 
and the policing of the present schools which have direct bearing 
upon the carrying out of the functions of bar examiners. While my 
remarks are, shall we say, critical, I hope and mean them to be 
constructive. 


We must frankly face the fact that, under existing conditions, 
once a law school is approved and awarded the seal of approval, it 
is almost entirely up to the individual institution as to whether it, 
in good faith, complies with the rules or merely gives sufficient lip- 
service to insure that its approved status is not impaired. It would 
appear that a similar situation exists insofar as membership in, and 
compliance with the rules of, the Association of American Law 
Schools are concerned. 


I shall not attempt to comment on approval of a school in the 
first instance, but looking back gives one a feeling that some may 
not have deserved approval at the outset. However, assuming that 
all met the high standards at the inception, there is room for con- 
siderable doubt that they are all living up to their responsibilities 
at the present time. 


Admittedly, the lack of finances prevents the Section from mak- 
ing periodic, qualitative checkups to assure that the quality of 
instruction meets the standard and that the schools are maintaining 
a sound educational policy. In many instances such a check would 
have to be made annually to be of value and to be effective. 


_. Therefore we should see what, if anything, ought to be done 
to improve a situation through the medium of more effective polic- 
ing of the quantitative tests laid down in the A.B.A. rules. Ad- 
mittedly, as presently administered, the tests for schools once ap- 
proved are quantitative, but a good faith compliance on the part of 
a school can insure a good or excellent result. 


283 











I have never seen a law school catalog that did not list in a 
prominent place the fact of its approval by the American Bar Asso- 
ciation, and in most instances there is a further quotation from the 
rules to the effect that it is a school which in the “judgment of the 
Council of Legal Education maintains a sound educational policy.” 


There also seems to be no reluctance, in some areas at least, on 
the part of law schools to announce in rather large newspaper ad- 
vertisements the fact of their approval by the American Bar Asso- 
ciation. Such approval implies that the standing of the school, in the 
opinion of the Council, is such that it at all times complies with the 
rules and maintains a sound educational policy. Is the Council at 
all times in a position to continue to make that representation to 
the public as to all approved schools? 


Is there a compliance with the rules on the part of all approved 
schools? Admittedly most of them are doing a good job and many 
an outstanding job, but are there not too many which, we might 
say, are resting on their laurels, content to bask in the reflected glory 
of the A.B.A. approval and secure in the knowledge that, as admin- 
istered in the past, such approval will never be threatened—save in 
the case of something approaching a national scandal? How many 
schools have ever been removed from the approved list for failure to 
live up to the rules? I only know of two, and one of them requested 
removal because it intended to return to a system of part-time in- 
structors. 


By reason of failure on the part of certain schools to live up 
to the obligation assumed by securing approval, such schools are 
shirking their responsibilities and passing the burden on to the bar 
examiners. Bar examiners should never shirk any responsibility in 
making the final determination as to who is qualified to be admitted, 
but a law school that is living up to its full measure of responsibility 
should send very few applicants to the examination who cannot pass 
cn the first attempt, assuming, of course, that it is a good examina- 
tion, properly administered, covers the proper subjects, and con- 
tains subject matter within the content of the law school curriculum. 

Many schools are not living up to their responsibilities and, as a 
result, are turning out large numbers of students who not only fail 
the examination the first time, but fail on subsequent attempts, and 
many of whom probably never get admitted. This results in ever- 
increasing pressure to lower standards for admission and to lower the 
quality of the bar examinations. 

Let’s look at a few facts from a state generally conceded to 
have one of the best examinations and examining procedures. We 
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find the following facts resulting from the past three-year period. This 
state’s own A.B.A. schools’ first-time applicants met with a success 
varying from 64% to 91%, with one-half of the schools achieving a 
success of 75% or less. I think it safe to assume that the in-state 
schools should make a better record on the whole than the out-of-state 
schools, chiefly because of the larger number examined and the fact 
that practically the whole class is examined. I do not feel, however, 
that all of the out-of-state applicants coming to any jurisdiction are 
necessarily from the lower fringe of out-of-state graduating classes. 


Now, what is the situation in this jurisdiction with respect to 
out-of-state A.B.A. schools’ graduates during the same three-year 
period? Separate statistics are kept for three outstanding national 
law schools who are represented by a total of 228 first-time applicants, 
and their aggregate average of success was 7442%. 


Other out-of-state schools were grouped together, by reason of 
the smaller numbers involved, but during this three-year period they 
sent a total of 231 first-timer applicants to the jurisdiction in question, 
and these applicants had a percentage of success amounting to 35.9%. 
At the 1950 spring examination the representatives of these schools 
collectively had the following success: First-timers, 13.6%; second- 
timers, 32.1%; and third-timers, 25%. This is not an encouraging 
picture. 


How can it be improved within the practical limitations con- 
fronted by the American Bar Association? To a considerable extent 
it can be improved by more rigid policing of the quantitative stand- 
ards or by improving the quantitative standards. I do not mean 
the requiring of more books in the library, but do mean that there 
should be an insistence that schools live up to the obligations which 
they have assumed. 


The rules require that students who pursue a course of three 
years’ duration must devote substantially all of their working time 
to their studies, and take a longer course equivalent in the number 
of working hours if they devote only a part of their working time 
to their studies. How many three-year schools require that students 
who work on the side must take a longer period of time in which to 
complete their law work? In fact, how many such schools will per- 
‘ mit a working student to attend on a so-called part-time basis? 


We recently discovered a student who had failed the state bar 
examination two times after graduating from an A.B.A. approved 
three-year school and who had gone through on the so-called accel- 
erated program of attending around the year; at the same time he 
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had worked an average of over fifty hours a week throughout his 
attendance—and on a job that allowed no time for study. 


A trustee of an approved school recently estimated that approx- 
imately 75% of the students at his institution were more or less self- 
supporting; yet the school only offers a three-year day school schedule. 
As a result this school, which apparently offers excellent instruction, 
compares unfavorably with certain other full-time schools in its bar 
examination results. This has created a cry from many quarters of 
discrimination in the examining procedure against the poor man’s 
school and in favor of the rich man’s school. I do not advocate the 
denial or approval in the case of a school where the students have to 
work on the side, but I do advocate that the American Bar Associa- 
tion require its approved schools to insist that students working a 
substantial portion of their time in fully occupied capacities take 
their law work over a longer period. How can such students hope 
to compete with full-time students? 


To illustrate that this condition is not just a figment of someone’s 
imagination, permit me to present some figures. The June 1950 class 
of one school numbering 136: 53 claimed no work at any time, 35 
claimed no more than 10 hours of work per week and certainly this is 
no great burden as it is the usual equivalent of a hashing job, 73 
claimed up to 20 hours per week, 31 up to 30 hours per week, 7 up 
to 40 hours, and 3 over 40 hours a week. Figures from a number of 
other school are not greatly different. There was a 40-hour a week 
cab driver, a 20-hour a week assistant registrar, and one student 
taught 10 hours a week. It is to be assumed that he devoted some 
time to the preparation for his own classes. 


How many schools even purport to keep a record of the outside 
work of their students? Such records should be required and the 
American Bar Association should set up some standards and require 
that they be complied with. It is not fair to the student who is 
making the sacrifice to work on the side to be permitted, or in some 
instances required, to take his law course in three years. If the 
schools would all comply with the rules in this regard, better pre- 
pared applicants would sit in the examinations and better results 
would be obtained. 


The rules require that sound educational policies be followed. 
We should be able to assume that they also require the following of 
sound administrative policies. How about the situation of a school that 
fails to graduate approximately 47 out of approximately 150, or 
about 32% of its third-year class? Is it conceivable that a_ sound 
policy of elimination has been followed when the school took three 
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years to find out that approximately one-third of its class was not 
qualified for a degree? Is it fair to the student and the public that 
students be permitted to go the whole way before they are told that, 
in the opinion of the faculty, they are not qualified to be lawyers? 
The faculty sees the students every day. The bar examiners merely 
test them during a very short period and usually only by means of 
a written examination. The students eliminated at the end of their 
third year will find some way somewhere to qualify for an examina- 
tion and, failing to pass, will exert further pressure for the lowering 
of standards. 


A boy who recently graduated with a C-minus average from an 
approved law school flunked his state bar examination, and at a 
recent public meeting had the following to say: 


“The Veterans Administration gave us a chance. They 
gave us an education. The people of the United States paid taxes 
so that we could have an education. The government passed a 
bill so that we could get a fair shake, and I and the people of 
California have a vested interest in seeing that we do get by 
that examination.” 


As a result of an ever-increasing number of applicants failing to 
be admitted and, in particular, a large number of veterans, it is not 
surprising that at this very moment there is considerable agitation 
to adopt rules or enact laws according the diploma privilege to vet- 
erans. In my own state there is much impetus behind a movement 
to commit the bar to secure the passage of a law to automatically 
admit the 1950 graduates who enter the armed forces. Once these 
concessions are made there will be no stopping them, and not only 
will we admit all of the veterans of the next mobilization period, but 
we shall probably find out that we shall have to back up and admit all 
of the veterans of the last war who have been unable to demonstrate 
their fitness in the usual manner. Many arguments which seem 
logical are made in favor of these special so-called privileges, and 
the one that always cinches the matter is the fact that these boys 
graduated from schools approved by the American Bar Association. 


What is a sound educational policy? A dean of an approved 
. school, whose recent record with the state bar examination has not 
been too good, recently announced a reduction in the number of 
subjects to be hereafter offered at his school. The bar examiners of 
that state had heretofore examined in twenty subjects and at the 
instance of the deans, predicated on the argument that the large num- 
ber of subjects stifled the curricula of the schools, reduced the sub- 
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jects to fifteen. The dean of the school in question immediately an- 
nounced that henceforth his school would offer sixteen subjects, 
fifteen of which were those on the bar examiners’ list and the sixteenth 
was still to be offered because the man teaching it had a national 
reputation and had written a book. Is a school offering such a 
limited selection of subjects one which in the judgment of the Council 
on Legal Education is maintaining a sound educational policy? 

I am hopeful that, as a result of calling these few matters to the 
attention of this joint meeting, we can formulate plans for the im- 
provement of a situation which I think most of us realize exists. 
I am convinced it is possible that by a tightening of the quantitative 
standards, and some reasonable policing of compliance, the situation 
can be immeasurably improved so that we can, in a very short time, 
reach a position where practically every graduate of an approved law 
school can be assured of passing the bar examination. Perhaps I 
am wrong, but it is my firm belief that if the schools do their part 
and fulfill their obligations, very few applicants should ever fail. 


From Our Mail Bag 


“Dear Sir: Would like to receive rules whereby could receive Law license my age 
is 75 single white, U.S. born and have Pharmacy and Dental licenses also have been 
Notary Public for years what would be the cost, of law license in any State, 

Respectfully & Confidentially, H. G———————_——_- 
am healthy. 5 ft. 8 weight 170 was candidate for U. S. Senate” 


A Neighborly Three-some 
Chairman Charles L. Foster of the North Dakota State Bar Board, 
Chief Justice Raymond L. Givens of the Supreme Court of Idaho, 
President C. A. Zaring of the Wyoming Board of Law Examiners 
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Wa ter C. CLEPHANE, LAWRENCE N. Park, and Greorce Nerr STEVENS 


What Subjects Should Be Included 
in Bar Examinations? 
Remarks of Walter C. Clephane 


Chairman, Committee of Admissions and Grievances, 
U. S. District Court for District of Columbia 


Professor George Neff Stevens has prepared, and there was 
published in the May 1950 issue of The Bar Examiner, a report on 
the scope and subject content of bar examinations. After submitting 
facts and figures regarding this topic in the most comprehensive 
report ever compiled, he concludes with the following paragraph: 

“In conclusion, the survey shows that there is much con- 
fusion and difference of opinion among lawyers, bar examiners 
and law teachers not only as to what is the present scope and 
subject content of bar examinations, but as to what that scope 
and subject content ought to be. This confusion should be 
eliminated. This difference of opinion ought to be resolved.” 


The confusion in the minds of the public, to which he refers, as 
to what is the present scope and content of bar examinations has 
been removed by him in this unparalled report, which leaves nothing 
to be desired. It is true, as he states, that further differences of 
opinion as to what ought to be should be resolved. This program was 
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doubtless arranged with that thought in mind. A consideration of the 
facts noted by Professor Stevens goes a long way in the attempt to 
settle this question which has agitated bar examiners for many years. 

I want to say at the outset that I am not among those who argue 
that bar examiners, out of fairness to the examinees, should con- 
fine themselves to the subjects which are taught in the schools of 
their own localities. If that view should prevail, then one of the rea- 
sons for the appointment of independent boards to conduct the exam- 
inations will disappear, and the results of the students’ work in the 
schools might well be taken as determining their ability to practice 
law. My idea of the duty of bar examiners is that they should seek 
to ascertain whether the applicant has enough knowledge of the basic 
problems of law, as these problems will be presented to him in that 
jurisdiction, properly to serve his clients. If the local law schools 
do not include in their curricula enough topics to accomplish this, 
then the bar examiners must go beyond what is taught in the schools. 
There should be no question in this respect of what is easiest for 
the student. The bar examiner must consider the public; and if he 
launches on the public those who are not learned in at least the 
rudiments of the law, as to which they will be expected to advise their 
clients, that bar examiner should be removed. Perhaps this does 
force the local schools to teach all the topics covered by the bar ex- 
amination and leave little room for extending their curricula so as 
to embrace other subjects which the faculties believe should be in- 
cluded. But this is a problem for the schools to solve. They should be 
equipped to teach those subjects examined upon as well as others 
which the faculties believe desirable. Their difficulty in doing so 
does not in the least excuse the board of bar examiners from the per- 
formance of what I believe to be their duty. 

Let me illustrate the point which I am attempting to make. Sur- 
prising as it may seem for an American law school, some of them 
do not require the study of Constitutional Law, and it must follow 
that the bar examiners whose applicants come largely from that 
school should omit the subject of Constitutional Law from their lists 
of subjects. It is inconceivable that this should be. In every state in 
the Union except Maine and New Hampshire the subject of Consti- 
tutional Law is embraced among those upon which applicants are 
examined. It would seem, therefore, that this subject is one which 
should appear upon every subject list. ; 

A controversial subject for bar examinations is Legal Ethics. 
It is undoubtedly true that it is difficult to frame questions on this 
subject which will be of much use in determining what the applicant 
really thinks, and that in answering any questions on Legal Ethics 
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the student, no matter how low his moral concept may be, will assume 
a righteous attitude which would justify his immediate transporta- 
tion to heavenly bliss. Of course he will. Perhaps this is the reason 
why thirteen states do not cover this topic. I think that those who 
have practiced law for any length of time realize that many young 
men and women for some time after their admission frequently err 
in evaluating the canons of professional ethics because they have 
never been adequately taught what these canons are, nor how to 
respect them. One single mistake in that regard is apt to give such a 
lawyer an undesirable reputation from which it may take years to 
recover. If the student knows that before being admitted to the bar 
he will be expected to know, and in his practice to abide by, these 
rules and that he will be examined upon them, he will study them 
and investigate the reasons which underlie them. This advantage far 
outweighs the impossibility of learning from his examination papers 
his real attitude. I believe that the thirteen states which do not include 
this subject might well consider the advisability of doing so. 


Partnership is listed in thirty-six states as an examination sub- 
ject. The other states do not require it. I think I have detected dur- 
ing recent years a tendency upon the part of our law schools to 
minimize the value of becoming familiar with the law of partnerships. 
There is doubtless a reason for that. Up to fifteen or twenty years 
ago the tendency of our business concerns, no matter how small, was 
to incorporate. During this period the number of partnerships was 
materially reduced and, as every lawyer knows, relatively few cases 
on partnerships appeared in our courts. However, since the tax 
laws have borne so heavily upon corporations, smaller businesses 
have hesitated to expose themselves to this hardship and the ten- 
dency among this class of business associates has been to revert to 
partnerships. It is important that every lawyer who advises clients 
of this character (and this includes most of us) should be duly familiar 
with the liabilities of partners and the incidents attached to the 
conduct of a partnership enterprise. In the present state of our tax 
law I believe that this subject should appear upon the list of all boards 
of bar examiners. 


I have been wondering whether we should not give more at- 
. tention than we do to the subjects of Admiralty Law and Mining Law 
with its subsidiary topics of oil and gas. Yet I notice from Professor 
Stevens’ report that no state examines for Admiralty and that only 
three states require its bar applicants to know anything about 
Mining Law. One would suppose that in those states where these 
subjects constitute such a large proportion of the lawyer’s prac- 
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tice some knowledge of one or both should be required; but if we are 
to judge by the general absence of these subjects in the bar examina- 
tion lists, I am doubtless wrong in my views. Certainly in many por- 
tions of the United States they should not appear in the lists at all. 


If we are to determine what the essential subjects are by what 
is generally being considered proper throughout the United States 
(and what is a better guide?), then we reach the conclusion that the 
required subjects should be: Contracts, Criminal Law, Real Prop- 
erty, Evidence, Pleading, Torts, Constitutional Law, Corporations, 
Equity, Agency, Negotiable Instruments, Personal Property, Wills, 
Domestic Relations, Partnerships and Legal Ethics. Judged by the 
criterion mentioned, these sixteen subjects should be required every- 
where. Many others which have been suggested are, after all, merely 
sub-topics which are actually embraced within those mentioned. 
As a universal requirement I believe that the list of subjects named 
need not be extended, although in certain jurisdictions Bankruptcy, 
Administrative Law and Taxation might be added. The trouble with 
the addition of Tax Law consists in the fact that this is largely stat- 
utory, changing from year to year, and affords Jess opportunity than 
many other subjects to determine the applicant’s ability for legal 
reasoning. At the same time under conditions now existing a knowl- 
edge of Tax Law is important in solving so many legal problems which 
present themselves in connection with the other subjects referred to. 


Any list restricted as above indicated would seem to impose no 
great hardship upon law students, and would leave open to the prop- 
erly equipped law schools the opportunity to add to their curricula 
other subjects as required or optional. 


I do not believe that the quality of bar examinations can be im- 
proved by adding optional subjects. A bar examination, in my judg- 
ment, should be directed to two primary objects: first, to ascertain 
whether the student possesses a knowledge of the fundamental prin- 
ciples of the law; and second,whether, based upon this, he can argue 
to some logical legal conclusion as to what the law is in a particular 
case. The addition of other subjects, although optional, does not tend 
to assist the examiner in advising himself in these particulars. 


In conclusion I want to express to Professor Stevens my sense 
of deep obligation for the wonderfully painstaking, able and satis- 
factory report to which I have heretofore alluded, and from which 
I have taken the facts referred to in these remarks. If any of you 
have not read this report, I must say that it will be of material as- 
sistance to you in your thinking upon this subject. 
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Remarks of Lawrence N. Park 


Chairman, Board of Bar Examiners of New Jersey 


I elect to carry the discussion of Mr. Campbell and Professor 
Stevens one step further. How can we ascertain to what degree 
examiners should test within the sub-divisions of a selected topic or 
subject? My answer is by the use of Judicial Statistics. 

Professor Stevens has stated succinctly our problem as exam- 
iners when he asks, “Is the candidate ready to begin the practice of 
law?” 

For bar examinations we are justified in assuming that the aver- 
age graduate of an approved school has been given an adequate treat- 
ment of fundamental rules of law, has been trained in methods of 
research, and has learned the techniques of legal thinking and ex- 
pression. Thus, we are required to devote only a portion of the ex- 
amination to ascertain the truth of this assumption as to a particular 
candidate. 

A study of Judicial Statistics in the report of the Administrative 
Director of the Courts of New Jersey for the court year 1948-49 
induced an inquiry as to their value for law school work and for bar 
examinations. Similar reports may exist in other states and you 
may have data relating to your own state. 

After some reflection on the figures, I propose that law schools 
and examiners, in organizing courses and preparation of examinations, 
devote more attention to the types of litigation currently before the 
courts. Obviously these cases will be the practical problems of young 
attorneys, as it may be expected that they will obtain their share 
from this mass of general litigation. This realistic approach to the 
facts of legal life is not novel. As I understand it, such is the program 
adopted in some law schools. For instance, Cases and Materials in 
Torts, by Professors Shulman and James of Yale, seem directed to this 
realistic aim. Further, I gather the impression that such is the core 
of the property courses now taught at Harvard by Casner and Leach. 

To get back to Judicial Statistics, I believe that they are not 
likely to show, at a given time, any great variance in different states 
as to the character of problems presented in courts for solution, or 
_ the ratio of the types of cases. However, if the statistics do vary that 
would mean only that different conditions require different treatment 
as to details. What do these figures show? The Chancery Division 
received 4,690 complaints, of which 1,009 were to foreclose mort- 
gages, 1,183 related to tax title liens, 242 injunctions, 205 receiver- 
ships, and 159 partition suits. These are the high lights of the area 
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of heavy litigation. At the other end of the scale we observe 4 suits 
to cancel a lease, 6 for dissolution of a corporation, 10 to set aside a 
mortgage and 2 for redemption of a mortgage. 

In the Law Division, there were 8,070 complaints filed, of which 
2,533 were for accidents (automobile), 1,581 on contracts, 688 for 
negligence (other types), 860 on notes, 48 for slander and 40 for 
assault. 

Domestic relations is a subject given minor treatment in many 
law schools, but observe that there were 5,705 suits for divorce, 345 
for separate maintenance and 45 for matrimonial injunctions, the 
last being a type of fact problem frequently examined upon, and 
probably unwisely at that. 

In selecting from a sub-division, the area of heavy litigation con- 
stitutes the “must” class of topics, and the other areas should be 
reduced proportionately. 

We cannot ignore the types of cases actually presented to courts in 
enumerating the things a young lawyer should know. As to our prob- 
lem of selection, Judicial Statistics are a certain guide to the exercise 
of our discretion and properly used they will act as a check against our 
personal prejudices and misunderstandings. 

Of course, the use of this material will be adequate only for 
that portion of the particular examination devoted into inquiry of the 
candidate’s comprehension of substantive law. 

Therefore, I commend to law school deans and teachers and to 
examiners a serious study of Judicial Statistics, because I believe 
the data of great value in drawing conclusions as to what part of a 
particular course should be stressed. This is no burden to teachers 
to take a lesson from current trends; rather it is the opposite, because 
it seems easier to teach all of the desired skills and to develop minds 
by the use of materials related to contemporary life. 

But whether or not the suggestion is suitable for law school 
work, I submit that data on the courts’ activities is vital to examiners, 
because in the final analysis examiners certify that the candidate is 
“ripe” to practice law upon the level expected of young attorneys at 
the time of their application for a license. 


Remarks of Stuart B. Campbell 
President, Virginia Board of Law Examiners 


In earlier times this question might have been answered more 
simply than today. The law is not only a broad field but it is an ex- 
panding one. To illustrate, a decade ago Labor Law was a novelty, 
two decades ago Administrative Law was unimportant, and three 
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decades back Taxation was a comparatively minor matter, both in 
its legal and practical effect. Time has marched on, Labor Law has 
invaded the small shop, Administrative Law occupies every phase of 
government, and Taxation, like its equally certain concomitant, Death, 
is present in every transaction. Bar examinations must keep pace 
with changing conditions; the rub is, How? Ought long established 
subjects be shelved to make room for the newcomers or shall the 
bar examination be enlarged so as to provide a seat at the legal fire- 
side for the more recent arrivals? The answer is one of limitation. 
Even the most expansive list of subjects has its confinements of time 
and space; the examination must not be too lengthy either as to con- 
tent or answers. Two days is about the limit of time that can be de- 
voted to an examination and forty to sixty is the maximum number 
of questions. The problem is one of selectivity primarily, and of 
limitation eventually. 


Experience is the first and probably the best guide to the cor- 
rect answer. The facts here given are taken from Professor Stevens’ 
article “Scope and Subject Content of Bar Examinations.” 


At present sixty-one subjects are found in one or more state 
coverages; of these the fifteen most often included in the examination 
lists are: Contracts, Criminal Law, Real Property, Evidence, Plead- 
ing, Torts, Constitutional Law, Corporations, Equity, Agency, Nego- 
tiable Instruments, Personal Property, Wills, Domestic Relations and 
Partnership. Experience dictates that these subjects must be re- 
garded as basic. Next in order of popularity are Legal Ethics, Con- 
flicts, Trusts and Sales, with Practice, either alone or combined with 
Pleading, leading the group. This gives twenty subjects as “musts” 
or “near musts,” and leaves forty-one as possibilities, varying from 
such specialized or local subjects as Civil Law, Oil and Gas, Judgments 
and Pledges listed in only one state each, to the more familiar Surety- 
ship, Mortgages, Insurance and Bailments (the latter an obsolescent 
term), listed in from seventeen to twenty-three states. In the next 
category the newcomers Administrative Law and Taxation crowd 
middleaged Bankruptcy and venerable Municipal Corporations for 
inclusion in the family circle. So much for the voice of experience. 

Stern practicality now limits the elasticity of the group. Not 
more than forty subjects, roughly two-thirds of the total, would seem 
-to be the maximum number to be included, with thirty rather than 
forty being the more desirable number. 

Which should be included in the fixed coverage? Experience de- 
mands the first twenty, and no good argument presents itself for dis- 
carding them. 


295 














Two plans are available for selecting the remaining subjects: 
first, a rigid system of arbitrary inclusion, and, second, a more flexible 
arrangement of some optional subjects. How many and exactly what 
subjects are to be selected from the minority group should be decided 
by conferences between the bar examiners and the accredited law 
schools in the jurisdiction affected. 


This brings up the question asked by Mr. Glenn as to responsi- 
bility for determining the subjects to be taught. Primarily, but not 
solely, this rests on the law schools as the cultural and educational 
branch of the profession, but this primary responsibility must be 
shared or supervised by the practicing branch, through its repre- 
sentatives, the bar examiners. The law of supply and demand con- 
stitutes an effective check upon the usurpation of too much authority 
by either of these agencies. But few law school graduates now start 
out practicing on their own; most of them seek association with an 
established law office. This avenue is not available unless the law 
school teaches the subjects found essential to practice; if its graduates 
are not qualified to compete with those of other schools, the “no 
vacancy” sign greets the applicant and the frequency of this occur- 
rence affects the school’s popularity. On the other hand, the bar 
examiners are recruited from these erstwhile young applicants now 
arrived at professional maturity but still retaining the earlier impres- 
sions gained in law school. The answer seems to lie in a closer liaison 
between law schools and examining boards, both as to subjects taught 
and subjects examined on, with friendly suggestion and full coopera- 
tion between them, each realizing the limitations noted, appreciating 
the abilities of the other, and seeking the helpful understanding of 
school, bench and bar. 


A formula worked out in this climate of mutual assistance ought 
to embrace approximately, but not more than, twenty required sub- 
jects including the “musts” mentioned above, and twenty optional 
subjects selected as most suitable to the venue of the examination, 
with the requirement that the individual applicant attempt to answer 
all questions on the required subjects, and eight-tenths of those in the 
optional group. 


A possible list of optional subjects compiled in accordance with 
the foregoing plan might include Administrative Law, Admiralty, 
Bankruptcy, Carriers, Civil Law, Creditors Rights, Insurance, Labor 
Law, Legal History, Local Statutes, Mortgages and Deeds of Trust, 
Municipal Corporations, Personal Relations, Public Utilities, Surety- 
ship and Guaranty, Taxation and, if not embraced in Pleading or 
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Practice, the following procedures: Code, Equity, Federal and Local 
or State Procedure. 


Needless to say it is not mandatory that some question be asked 
on each required subject on every examination, nor that a definite 
percentage of the optional subjects be examined on; this and other 
mechanical details must be left to the discretion of the examining 
authority. If the examination is divided into sections, the required 
subjects should be placed in the first sections and optional questions 
in later sections, preferably the final section. This, in most cases, will 
demonstrate the applicant’s knowledge of fundamentals, and may also 
assist in determining the more desirable subjects in the optional group. 
No optional questions should be given in the required group. 


It is submitted that the general plan herein set out will relieve 
the law schools from the rigidity of a fixed curriculum, allow the 
student a generous selection of study in addition to the recognized 
fundamentals, and permit the examining authority fairly to test the 
reasonably to be expected legal knowledge of the applicant. 


(APPENDIX) 


Suggested Subjects for Bar Examinations 


Required Optional 
Agency Administrative Law 
Conflicts Admiralty 
Contracts Bankruptcy 
Constitutional Law Carriers 
Corporations Civil Law 
Criminal Law Creditors Rights 
Domestic Relations Insurance 
Evidence Labor Law 


Equity 

Legal Ethics 
Negotiable Instruments 
Partnership 
Personal Property 
Pleading 

_ Practice 

Real Property 
Sales 

Torts 

Trusts ° 

Wills 


Legal History 

Mortgages and Deeds of Trust 
Mining Law 

Municipal Corporations 
Public Utilities 
Suretyship and Guaranty 
Taxation 

Personal Relations 
Procedure, Code 
Procedure, Equity 
Procedure, Federal 
Statutes, Local 















Remarks of George Neff Stevens 


Reporter for Survey of the Legal Profession on Scope and 
Subject Content of Bar Examinations 


The Survey of Legal Education indicates that the selection of 
bar examination subjects is made by the highest state court, either 
directly or through its agent, the board of bar examiners, in all but 
six states in the United States. The Survey Report suggests that the 
power to prescribe subjects for bar examination coverage should be 
in the board of bar examiners, for the reason that this group is more 
familiar with the problems and is in a better position to make neces- 
sary or desirable changes with the least procedural difficulty. 


Mr. Glenn suggested that we discuss the question—“Whose prime 
responsibility should it be to say that those entering the bar are 
trained in certain fields?” Since the choice of bar examination sub- 
jects does affect legal education, the question is highly pertinent. 
The practice of law is a privilege, not a right. Consequently, legal 
education, at least of those who intend to practice law, is a matter 
of public concern and interest. The law schools should, and I think 
the better ones do, endeavor to send out students who are as well- 
trained as possible—in view of the time factors—in the basic legal 
subjects, such as Contracts, Torts and Property, and in the develop- 
ing areas, such as Taxation, Labor Law, and the vast field of Admin- 
istrative Law. 


The practicing lawyer who is interested participates in the control 
of legal education through his Bar Association’s Committee on Legal 
Education. In California the subjects covered on the bar examination 
are prescribed by the Board of Governors of the State Bar Associa- 
tion with the approval of the Supreme Court of the state. It is im- 
portant that the practicing lawyers, as a group, be represented, or 
at least have a chance to be heard, on the selection of subjects, for 
they know what problems are giving trouble better than any other 
group in society. 


We all know that the courts and their agents, the bar examiners, 
play an important role in legal education through accreditation of law 
schools for bar examination purposes. One of the most common de- 
vices employed by the courts, the bar examiners and the practicing 
lawyers to influence legal education has been and is the selection of 
bar examination subjects. The Survey Report on this topic, which 
appeared in the May 1950 issue of The Bar Examiner, makes it quite 
clear how effective this method of control can be. 
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Since all three groups, lawyers, bar examiners and law teachers, 
have a legitimate interest in legal education, and a legitimate reason 
for trying to control it, the responsibility for what legal education is 
and what it should be ought to be shared. Decisions which affect 
legal education should be made only after all three groups have been 
heard on the matter. 


A listing of twenty to twenty-five subjects for bar examination 
coverage in a particular state puts the law school which is training 
men for admission in that state in a difficult position. The average 
good student in the average law school takes between twenty and 
twenty-five subjects during his three-year course of study. What 
chance has the school to develop new courses in growing fields of 
the law, to experiment with such important practical courses as Legal 
Writing, Drafting, Research, and the like under such circumstances? 
Students simply will not elect non-bar courses when bar courses are 
available and have not yet been taken. 


In line with the suggestion made a moment ago, selection of bar 
examination subjects should be made only after each of the three 
groups charged with the responsibility of providing the public with 
decently trained attorneys have had a chance to air its views. 


I cannot help but feel that, from the point of view of the law 
schools at least, the subjects listed for bar examination coverage 
should be kept down to between fifteen and at most eighteen subjects. 
Let me illustrate, Mr. Campbell takes the position that experience 
demands the inclusion of some twenty subjects as fundamental and 
adds that no good argument presents itself for discarding them. In the 
average law school these twenty subjects would consume 62 hours, 
or close to five of the six semesters in law school. And, it does not 
take into account such important practical skill courses as Legal 
Method, Introduction to Law, Legal Bibliography and Legal Writing. 
The law school’s part in controlling legal education is eliminated. 
Add the additional twenty courses that Mr. Campbell suggests might 
be covered, even the ten that he suggests as the desirable minimum, 
for optional coverage, and even the most diligent student will go to 
the bar examination without formal education on some of the listed 
subjects, unless, of course, he takes a fourth year in law school. 


I think the Survey shows no more than thirteen subjects which 
should be considered fundamental. The thirteen subjects are: Con- 
tracts, Criminal Law and Real Property, listed by all states; Evi- 
dence, Pleading and Torts, 47 states; Constitutional Law and Corpora- 
tions, 46 states; Equity, 45 states (perhaps the law school which is 
dropping Equity from its curriculum should take note!); Agency and 
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Negotiable Instruments, 44 states; Personal Property, 42 states (85%) ; 
and Wills, 40 states (81%). Starting with this group, changes and sub- 
stitutions could be made, and additional courses added, up to a total 
of eighteen, to assure proper diversification and adequate consider- 
ation of problems local to the area. 


After all, the real question is not how many subjects should be 
covered—the real question is are these young men and women rea- 
sonably well-trained? Are they ready to begin the practice of law? 
Since this objective can be reached by using fewer subjects than 
presently employed in many states, and thus, without hampering the 
law schools in accomplishing their part of overall legal education, I 
recommend this procedure for our serious consideration. 


Finally, the question is frequently asked—If we reduce the sub- 
jects listed, what is to prevent the poorer law schools from curtailing 
the number of subjects offered and concentrating on the reduced num- 
ber of bar subjects? I feel very strongly that the bar examiners and 
the practicing lawyers through their Bar Association’s Legal Education 
Committee have a right and a duty to keep an eye on what the law 
schools are doing. The device available is accreditation of the law 
school for bar examination purposes. Periodic inspections of all law 
schools by both local and national accrediting agencies should be the 
norm. If a law school’s curriculum is not broad enough to assure an 
adequate legal education, remove the school from the list of approved 
schools. I am sure that such action would get results. Another 
method of control, employed in Ohio, is a requirement that the student 
applying for permission to take the bar examination must certify that 
he has successfully completed certain prescribed courses and an 
additional number of electives. If properly used —and the number 
of prescribed courses is kept to eighteen or under—this plan has merit. 
Law schools would have to offer not only the bar examination courses 
but at least a minimum of electives in the areas designated by the 
accreditation requirements. The danger of “lip-service” compliance 
could be eliminated by periodic inspections. 





Statistics from California 


The annual report of the California Committee of Bar Examiners gives these figures 
on number of lawyers and admissions to the bar in that state: 
14,309 active lawyers in the state as of January 1, 1950. 
1,608 took the bar examinations during calendar year 1949 or over 11.2% of the 
entire active bar in the state. 
904 passed the bar examinations during calendar year 1949 or 6.3% of the entire 
active bar in the state. 
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CHASE NEWS PHOTO, WASHINGTON 


Hersert G. Nittes, Georce H. Turner, and THomas Coocu 


What Are the Best Sources for 
Bar Examination Questions? 


Remarks of Thomas Cooch 


Secretary, Delaware Board of Bar Examiners 


I am in the unique position, on the Delaware Board, of being 
the only one, except the examinees themselves, who sees all of the 
questions. 


In Delaware, the questions on a particular subject are prepared 
by one member of the Board, and they are not reviewed by the other 
members of the Board. It is the members’ feeling that dissension is 
the only result which could come from such a review. 


Before one can judge the best source for bar examination ques- 
tions, one must determine what it is that the questions are supposed 
to elicit. 


That is beyond the scope of the subject assigned for this panel 
discussion, as well as the time available. Therefore, I simply state 
that, in my opinion, a good bar examination question should, if 
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properly answered, provide a clear indication of the following, in 
order of diminishing importance: 


(a) The ability of the examinee to determine and state the ques- 
tion of law involved; 

(b) The reasoning ability shown by the examinee as he attempts 
to answer the question he has stated; and 

(c) The ability of the examinee to answer the question correctly, 
whether by good reasoning or otherwise. 


The law schools should teach their graduates to know the correct 
answers to certain basic legal questions but, as to most questions, who 
can say whether the answer which one lawyer gives is correct, while 
that which another lawyer gives is incorrect? A person’s reasoning 
ability can be tested by means other than bar examinations, but I know 
of no test specifically designed to test legal reasoning. The important 
thing is for a lawyer to be able to recognize the legal question on which 
his client’s rights may depend. 


A client does not come to a lawyer, saying, “I have a neat 
problem of accord and satisfaction for you. Here are the facts, as well 
as the evidence to prove them.” He is not interested in the theoretical 
answer to an abstract problem in law; he is interested in what he is 
going to do. 


On the assumption that a bar examination question should show 
the ability of the examinee to act as a lawyer, and recognize, from a 
jumbled, sometimes incoherent, statement of more or less relating 
facts, the key to the answer to his client’s problems (in other words, 
to be able to recognize what the problem is), it seems fairly obvious 
to me that a bar examination question must be stated more or less 
in the way a client would state his problem to his attorney. 


The question should be somewhat long and rambling; it should 
contain facts having no bearing on the ultimate problem at all; in 
some ways, it should attempt to suggest an answer (not necessarily 
the correct answer, for, remember, a client will often try to suggest 
to his lawyer what the answer should be, seeking confirmation of 
his opinion, rather than unbiased advice); and the question proper 
should always be, What would you advise your client to do? 

You are not going to get that sort of question from Mr. Clark or 
Mr. Ballantine or Mr. Owen; you are not going to get that sort of 
question from a law school professor; you are not going to get that 
sort of question from your own experience as a lawyer. 

It was a standing joke, when I attended law school, that there 
were always two rules, the majority rule and the minority rule, some- 
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times referred to as the Massachusetts Rule and the New York Rule 
(or perhaps those states were reversed). 


There are many propositions as to which there are two rules, 
each having strong support from the authorities. It is not difficult 
to go through a legal encyclopedia and, under certain basic subjects, 
to find innumerable points as to which there are two such divergent 
views. You can also find such points from the Annotated Reports. 


Now, having found such a point, you have to state a set of facts 
which will involve this point, and I know of no better way to do this 
than to consult the footnotes in the encyclopedia, or the digests of the 
cases themselves in the annotations. Go to these cases and take the 
statement of facts set out by the court. You may have to look at two 
or three cases before you find one which leaves you properly up in 
the air, and which does not tip the hand of the court as to how the 
last page or the last paragraph is going to read. But I can find a 
good statement of fact fairly easily from the cases in this manner. 


You now have a statement of relevant facts, but you must place 
yourself in the position of a client, and add some confusing, misleading, 
irrelevant facts which will throw the examinee off the scent (unless 
he is a legal beagle). You have to use your own legal ability here, and 
be very careful not to insert facts which will change the basic problem. 
They should be completely irrelevant, but not immediately recog- 
nizable as being completely irrelevant. 


Having gone through the foregoing process, you have what should 
be a good bar examination question. However, if the rules of your 
state, like those of Delaware, provide that the bar examinations shall 
consist of forty questions, to be answered in a total of twelve hours, 
which gives all of eighteen minutes per question and answer, your 
examinee is going to fail the examination if all the examiners have 
used this process. 


But, even if your problem is made more difficult by time or 
other limitations, the best source for bar examination questions is 
still, in my opinion, what I have tried to describe to you, the adjudi- 
cated cases. 


Do not worry about whether a particular examinee may have read 
all the cases decided by the courts of your jurisdiction for the past ten 
years and, therefore, will know all the answers. Suppose he has? 
What does that prove, except that he knows more than you? Re- 
member that the ultimate answer to every client’s problem is pro- 
vided by the courts. 
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Remarks of Herbert G. Nilles 
Member, North Dakota State Bar Board 


In the preparation of bar examination questions, we must bear 
in mind that the applicant is not a matured lawyer, but is only on 
the threshold of the practice of law; he is not even a lawyer of any 
sort. We can assume that his law school education has provided him 
with a certain amount of knowledge concerning fundamental prin- 
ciples, and some ability to apply his reasoning powers to legal 
questions. 

The question to be tested is whether this knowledge and de- 
velopment have progressed to the point where the applicant should 
be admitted to the bar. 

I agree with Mr. Cooch that the power of diagnosis and the 
reasoning ability shown by the applicant are of the utmost importance. 
I regard the correct answer as being of lesser importance, provided 
the applicant shows the ability to diagnose and to reason to a reason- 
able conclusion. 

To the examiner who subscribes to these principles, the ordinary 
statement of facts, as set forth in many of the reported cases, it seems 
to me, would alone hardly solve the problem of propounding the 
question which will bring into play the power of diagnosis and of 
legal reasoning. It is necessary to supply additional facts, according 
tc my views, because I find that courts ordinarily, in writing deci- 
sions, seem to weed out all but the essential facts which they deem 
necessary to support the decision they announce. 

Frankly, I have had a great deal of difficulty in meeting this 
problem of writing bar examination questions, and I do not know 
whether I have solved it; I do not think I have. However, for the 
information of this group, I can tell you what I have done in the past 
years, if it is of any aid to you. I do not hold it up as a model of 
propriety for any examiner. I have no particular pride in my own 
method. 

One source I have used for ideas is the Restatement of the Law, 
published by the American Law Institute. Of course, that does not 
cover the whole subject of law, but it covers quite a number of sub- 
jects. The Restatement, if you have read it—and I assume most of you 
have—usually sets forth, in the text, the general principles. Many 
of these principles are followed by illustrations, showing the applica- 
tion of the principles to certain stated facts. For instance, by way of 
example, the matter of trusts, Volume I, pages 144-5, in the text 
statement and illustration, reads as follows: 
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“d. WHERE TRANSFER MADE IN CONTEMPLATION 
OF DEATH. Where the owner of land transfers it, inter vivos, to 
another, in trust for a third person, but no memorandum, properly 
evidencing the intention to create a trust, is signed, the transferee 
will be compelled to hold the land upon a constructive trust for the 
third person, if the disposition was made by the transferor, in con- 
templation of death, and intended by him as a substitute for a testa- 
mentary disposition of this property. This situation is treated as 
analogous to the situation where a testator devises or bequeaths 
property to a person in reliance upon his agreement to hold the 
property in trust.” 

That is pretty heavy reading, but it is a statement which, I 
think, is generally accepted. But they help us out by giving us an 
illustration: 

“3. A, expecting soon to die, transfers Blackacre to his eldest 
son, B, who orally agrees that, on A’s death, he will share the land 
equally with his brothers and sisters. A dies. B holds Blackacre 
upon a constructive trust for himself and his brothers and sisters.” 


It will be seen from the foregoing illustration that the basis for 
a bar examination question, together with the correct answer, is set 
forth. It is not too difficult to embellish the facts related in this illus- 
tration a bit, so as to make up a reasonable question. We have a state- 
ment, which is important in the law of trusts; and I think the principle, 
plus the illustration, furnishes the basis for a good bar examination 
question. Incidentally, it also furnishes the correct answer, and I 
think it is just as important that the examiner know the right answer 
as that the applicant know it. 


It is not too difficult to take an illustration of this kind and embel- 
lish it with certain facts; in other words, use real names and, you 
might say, translate it into the language of your own state or com- 
munity, to make it realistic. 


Another source for ideas which I have used is that of referring to 
books such as American Jurisprudence and Corpus Juris. 


I usually give five questions on each of the six subjects on which 
I examine. In preparing the questions, I first try to determine what 


_principle is involved in each subject on which I will examine. I try to 


cover the more important fundamentals which enter into the law. 
On contracts, for instance, I usually cover offer and acceptance, il- 
legality, termination or discharge, parties and consideration. 


By scanning the various chapters in books of this kind, I first 
determine the principles on which to examine, and usually, by refer- 
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ring to the footnotes, I find illustrations given which will suggest a 
good state of facts which can furnish the basis of a question. 


I have had occasion, also, to refer to bar examination questions 
given by other boards; also, to examinations given by law schools. I 
have never used them particularly, one reason being that I personally 
have a dickens of a time finding out what the answers are, so I feel 
it would not be just exactly right for me to take, for instance, a law 
school examination which is beamed to a certain course of instruction, 
and which probably leaves out a few things which the student and 
the professor have in mind as they go along. 

I feel that, essentially, a bar examination question must be largely 
the personal product of the examiner. The textbooks and the adjudi- 
cated cases, in my opinion, can act only as an aid; they can give ideas, 
but I think it is the job of the examiner to translate those facts into a 
problem which contains certain irrelevant circumstances which will 
compel the applicant to use his power of diagnosis, if he has it, and 
separate the wheat from the chaff. 

I agree with Mr. Cooch that certain irrelevant circumstances 
should be worked in; I think certain relevant circumstances should be 
worked in, too. Sometimes we have situations where the general rule 
is so-and-so, but there are certain exceptions. It is all right to test 
on the exceptions occasionally. 

I do not agree that the question should be too long or too ram- 
bling but, certainly, I do think it should be set in such a way that the 
applicant is compelled to do more than just announce a conclusion sup- 
ported by a fundamental principle of law. A question which merely 
calls for a simple conclusion is too easy. I do not feel we should make 
them too easy, on the one hand; on the other hand, I do not agree—at 
least, we could not do it in our state; we could not have long, rambling 
questions. 

Our practice, as I have said, is to give five questions. We give an 
hour to answer them, and you just simply could not expect a student, 
in an hour’s time, to digest five long, rambling questions. That may 
be all right if sufficient time is allowed. 

In short, my method is, first, to determine the principles on which 
I desire to examine; next, obtain from the books or from my imagina- 
tion a set of facts which will test the applicant’s knowledge of the 
principle and his ability to apply it; next, throw in enough irrelevant 
factors which do not affect the answer, so that the problem and an- 
swer are not too obvious; and finally, sometimes throw in a few facts 
which are distinctly relevant and which would change the normal 
application of the principle of law involved. 
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I realize this is quite theoretical but, at the same time, you are 
right back to the proposition that it is just simply the job of the exam- 
iner to sit down and, by the trial-and-error method, as I see it, over 
the years through experience, to develop that type of question which 
will test the applicant’s power of diagnosis, his reasoning, and his con- 
clusion. 


Remarks of George H. Turner 


Secretary, Nebraska State Bar Commission 


To me and, I think, to most examiners, the most difficult task the 
examiner performs is the drafting of questions. The question must 
be such as to test the applicant’s degree of competence, but should be 
neither so broad nor so narrow as to be unfair. 

In determining the scope of a question, the law school instructor 
has a great advantage over the board member, in that he has taught 
his subject to the class and, therefore, knows in detail what his stu- 
dents have covered. The examiner, on the other hand, must prepare 
questions with little or no information as to the content of the courses 
the student has had in the law school, and must also bear in mind 
that the applicants do not all come from the same law school, but 
from many schools, with varying courses of study. 

After determining the scope of a question, the next problem is 
that of draftsmanship, a problem which involves a skill which, un- 
fortunately, is not universal. 

I well remember my. first experience in the preparation of ques- 
tions, some seventeen years ago. After preparing what I fondly hoped 
was an excellent question, I submitted it to my associates. The most 
pointed comment on my effort came from our senior examiner, who 
observed that questions of that nature had not been given since our 
forefathers quit burning witches. Since that time, a particularly poor 
’ question has been known to our Board as a witchburner. 

It is the practice in our state to give forty-eight questions on each 
examination. Of this number, thirty-two are required, and sixteen 
are optional. By that, I mean that we give them a series of five ques- 
tions, require them to answer Questions 1, 2, 3, and 4, and elect be- 
tween 5 and 6. Since we have an examining board of seven members, 
-each examiner must prepare either six or seven questions. 

I think all of our members are prone to call upon their own experi- 
ence in the practice for the type of question they produce and, to 
some extent, we thus find a tendency to overemphasize a particular 
branch of the law. The lawyer who devotes much of his time to bank- 
ing and commercial law is likely to feel that such subjects as contracts 


307 














and negotiable instruments are of principal importance, while the 
trial lawyer in the field of negligence cases may dwell too heavily upon 
the subject of torts. 

Since I am not a practitioner, I have found it most satisfactory to 
rely upon adjudicated cases, preferably from our own jurisdiction. 

It is my practice, in preparing questions on subjects assigned to 
me, to analyze the topic and determine the particular point which I 
believe to be of sufficient importance to be made the subject of a ques- 
tion; then, with this point in mind, I search for a case (a Nebraska 
case, if possible) which turned upon that particular point. After re- 
stating the facts to eliminate, as nearly as may be, issues other than 
the one I seek to emphasize, I then draft the facts into an essay type 
of question. 

Our questions are not labeled, so a part of the test is to see if 
the applicant can analyze the set of facts to determine the subject 
involved, much as he will be called upon to do when a client presents 
his problem. 

After each of our examiners has prepared his questions, a meet- 
ing is held, well in advance of the examination, and a critical study is 
made of each other’s work. At this meeting, suggestions are made in 
the interest of clarity, with the result that improvements are made in 
the draft and, in some instances, proposed questions are rejected as 
not suitable at all. 

This is the source of questions for most of the examiners in our 
state, and I venture to say it is a practice fairly common in states where 
essay-type questions predominate, and where the individual examiner 
has the duty of preparation. 

I cannot say I am entirely satisfied with the results; I agree with 
the thought expressed by Jim Brenner in the April issue of the 
American Bar Association Journal, that “Good draftsmen are most 
likely to be found among those who are devoting a substantial amount 
of time to preparing examination questions,” and with his conclusion, 
found in the same article, that the answer to the problem, in many 
states, lies in a national bar examination. 

Until such time as a national examination can be achieved, how- 
ever, I submit a proposal for your consideration. You are all aware 
that, in a few states, examining boards have the services of paid per- 
sonnel to assist in the preparation of questions, and that in others, such 
as California, law school men submit questions and supporting briefs 
to the members of the board, and receive substantial remuneration for 
such questions as are accepted. From such sources, questions are 
obtained which are better in draftsmanship, and more closely corre- 
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lated to the law school curriculum than the ones produced by the trial- 
and-error method employed by many boards. 

With this wealth of material to draw upon, could not this Con- 
ference act as a clearing-house to make expertly prepared questions 
available to the less fortunate states? Could we not collect such ques- 
tions, together with the analyses of the draftsmen, mimeograph them, 
and make them available to the board of any state which will employ 
the service, at a nominal charge to cover the actual cost? 

To a certain extent, the practice of borrowing questions from 
other states is being followed now, through the exchange of questions 
which we have in the Conference; but, at present, the borrower does 
not have the benefit of the analysis of the draftsman. 


I grant that questions thus obtained would include only basic sub- 
jects, leaving to local boards the task of preparing questions on sub- 
jects of purely local application; I grant, further, that the adoption 
of such a proposal would necessitate some change in the conduct of 
examinations, with respect to the scope and the time allowed to an- 
swer questions. To me, however, neither problem seems insuperable. 
I leave this with you, as a suggestion, and invite your comments. I 
hope to hear some discussion on it. 


Discussion 


Mr. Turner: I would like to direct a question to a fellow panel 
member, Mr. Cooch. 

I noted, at the beginning of your talk, you said the members of 
your Board do not see the questions prepared by the other members. 
Don’t you find an overlapping of subjects which may, in the end, over- 
emphasize one field and skip another? Suppose you have sales and 
contracts; they may shade into each other very easily. 

Mr. Coocu: Those subjects are covered by the same examiner. 
We have ten subjects which are the basis for the whole bar examina- 
tion, and we have seven members of the Board. Those ten subjects 
are divided among the seven members as nearly equally as possible. 
I might add that the various subjects have unequal numbers of ques- 
tions within them, and each examiner sticks to his particular subjects. 
_ Of course, any subject of law is not a thing apart from other sub- 
jects, and there may be a little overlapping, but that has not been a 
problem; at least, if it is a problem to the examinees, it has not come 
to the attention of the examiners. 

CHAIRMAN GLENN: Mr. Cooch, you mean you only cover ten 
basic subjects in your whole examination? 
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Mr. Coocu: The rule states that the examination shall consist of 
forty questions, designed to cover, as nearly as possible, the whole 
field of law and equity. But, specifically, the rule goes on to list ten 
particular subjects; and, as a practical matter, the examiners stick to 
the subjects listed. 

Mr. Lawrence N. Park (Chairman, New Jersey Board of Bar 
Examiners): I live just about fifteen miles directly east of you. I have 
listened with great interest to your statement about the organization of 
your material; I am interested because I teach at Temple, and some 
of my students there are down in your group. It seems to me you are 
giving them a little exercise in reading skill. If you devote so much 
of your time in preparing this complicated statement of facts, when 
you get to a bar examination, you ought to assume that they know 
how to read. I leave the thought with you that maybe you are making 
it so complicated that too much time is devoted to reading exercises. 

Mr. Coocu: The answer is that the members of my Board do not 
use my process. They usually use their own methods, and I would 
not dare suggest that they do something different. 

In proof of that, I have only to point to the record of the graduates 
of your university in the last six years. I believe there have been six 
applicants from Temple, and not one has failed; each one has passed, 
on the first attempt. 

CHAIRMAN GLENN: Any other questions? 

Mr. E. P. DonoHvE (Member, Iowa Board of Bar Examiners): Mr. 
Turner, I have a suggestion. In view of the fact that the examination 
methods vary in different states to such an extent, might not the Na- 
tional Conference be of assistance in this way: that they prepare 
a group of questions which they feel are proper to give to examinees, 
and submit them to the various boards. The boards can use their 
own judgment as to the questions to elect or to give as stated. I think 
that could be of considerable assistance to the examiners of various 
states. 

Mr. Turner: I certainly did not mean, at this stage at least, to 
eliminate any discretion. If a national bar examination is ever achieved, 
of course, as to the subjects covered, I feel you would have to eliminate 
the discretion of the lecal board in choosing questions but, if this Con- 
ference could make available to your board ten or fifteen questions in 
contracts or torts, together with the analyses of the draftsmen, then let 
your board sit down and pick out the ones it prefers, you would prob- 
ably benefit from the standpoint of better draftsmanship, because the 
law school man, I think, can draft a better question than the average 
practicing lawyer. 
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Mr. Dononvue: I, for one, think that would be of considerable 
assistance to the examiners in the various states. 

Mr. Puiwip Nevitte (Secretary, Minnesota Board of Law Exam- 
iners): Mr. Turner, along that line, is it appropriate at this time to 
move to the Chair that a committee be appointed to present us, next 
year, with concrete plans for doing this, relative to cost and modus 
operandi, and so on? 

Mr. Turner: I am afraid the Chairman will have to answer the 
question. 

Mr. Nevitue: If so, I would like so to move, because that seems 
to me an excellent plan, and something which may be a forerunner 
and testing ground for the national examination. 

CHAIRMAN GLENN: It is entirely in order. 

Mr. NevituE: I would like so to move, then, that the Committee 
report, next year, as to what the expense will be, and just how it will 
work out, so that concretely, until we get the national examination, 
we could adopt this plan. 

Mr. DononveE: I will second the motion. 

(The question was put to a vote and was passed unanimously.) 

CHAIRMAN GLENN: There will be a report next year. 

Mr. Warren F. Cressy (Member, Connecticut Bar Examining 
Committee): Mr. Chairman, we have adopted the plan of having 
questions prepared by college professors, and this has been in force for 
something like four or five years past, due to the protests of some of 
our professors that the questions did not cover adequately what stu- 
dents were taught. 

I think the type of question which is prepared is an excellent 
question generally. I find, however, that the analyses which accom- 
pany these questions indicate, quite frequently, that the one who pre- 
’ pared them has not anticipated all of the angles of the questions, and 
it is necessary sometimes to go into a law library and look them up. 

I think it might be a valuable thing if those members who prepare 
questions themselves would submit them either to the chairman or to 
someone else, and also prepare an analysis of the questions which 
might aid the examiner in correcting them. If you prepare an anal- 
_ysis, you will find things in the questions which you never dre 
were in there when you wrote them. 

CHAIRMAN GLENN: Many times the bright student stj s other 
points. a 

Mr. ARTHUR HENDERSON (Member, Arizona Committee on Exam- 
inations): I was wondering if the matter might possibly be approached 
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on a regional basis rather than, perhaps, just to jump right into the 
swimming pool. There was a scheme about a year or two ago of hav- 
ing, for instance, the western states combine on some sort of regional 
examination for California and Washington. Perhaps, Mr. Chairman, 
you could tell us whether that plan died aborning, or just what hap- 
pened to it. 


CHAIRMAN GLENN: Tomorrow it will be my sad privilege to ex- 
plain what has happened to it. It will be deferred until that time. 


Mr. A. A. Wuite (Houston University School of Law): Iam not 
a member of the Board. I teach law, and I do this, which might be of 
some help to the members of a board. I resort to case books. I do 
not know how available they are to you but, ordinarily, using a case 
book, other than one from which I am teaching, helps because there 
you have the material very well organized under the points you are 
interested in, with a lot of footnotes which are very helpful; and fre- 
quently, as case books are now prepared, you will get a great number 
of questions. The author himself raises questions which are satel- 
lite in nature to the major cases which have been stated. I find that 
my most fruitful source of questions. 


Mr. Park: All members of our Board in New Jersey are or have 
been law school teachers, and I suppose it is logical that we would use 
case books. I find the publishers are very delighted to send you all 
the case books if you give a hint that you are using their case books 
for examination purposes. 


Of course, those case books do not give you the answers, but you 
can get the ideas from them and, at least, you do have the advantage 
of knowing very definitely the coverage in various law schools, and 
the things the students should be charged with. I would recommend 
the case books used today; many of them are very excellent sources, 
especially the footnotes. 


Mr. Turner: Do your bar examiners use them? 


Mr. Park: We are using these as tools. But probably out of the 
forty questions, we may select four or five of them from case books; 
we have twenty or thirty in the office. The thing we use the case 
books for mostly is to assure ourselves that the subject matter we are 
picking is the subject matter now being covered in school. If you will 
take one or two of the national case books and see how the teachers 
group these iopics, you will avoid the difficulty of thinking in terms 
of what you may have studied twenty-five or thirty years ago yourself. 





*See Mr. Glenn’s report, pp. 280-283 of this issue. 
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